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1 MR. TAIRA: I'm not fully aware of the total ramifications 

2 of GASB-34. All I know is in general it's a form of 

3 asset accountability and depreciation. 

4 COUNCILMEMBER HOKAMA: Right. 

5 MR. TAIRA: As to what the County policy would be if the 

6 asset valuation is zerot I am not sure as to what 

7 the -- what the County policy would be. In terms as 

8 to its uset I'm sure we're going to use it until 

9 it's replaced. 

10 COUNCILMEMBER HOKAMA: And that's a good point. You 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

brought up a good point t and I guess in normal 

situationst you knowt might work. The reason I'm 

interested in your comment is that then I don't know 

what happens when the asset is listed at zero value 

and we continue to use it. I meant is that a point 

of grievance on the part of the employees? And the 

other reason I bring it up is just one end of the 

financial spectrum. The other is we've continually 

asked in the past few years under budget review what 

is �~�h�e� departments' vehicle replacement program so 

we can help get a better grip on the type of 

resources that Police will need to X vehicles per 

yeart Fire t Public Workst now we've got Water 

Department -- who else has a lot of vehicles --

Parks. It helps us better put resources because we 
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1 know we have a program we're following and every 

2 year each department will come in with X number of 

3 vehicle replacement because it'. s part of the 

4 organized and acknowledged program that the County 

5 will use. 

6 Going by -- well, we'll use it as long as we 

7 can, then it's hard for you as managers and us as 

8 appropriating -- appropriation decision makers to 

9 make better decisions. And so I ask you this 

10 afternoon if there's a way that -- I would assume 

11 down the road we'd also address some of the Cost of 

12 Government's concern of how we're using resources 

13 for ,equipment and operations. I don't know if that 

14 was part of your Commission's discussion, Mr. Crow, 

15 with the GASB-34, which is a Federal program to 

16 have - - as Mr. Taira said, you know, we '. re going to 

17 put some value, and, you know, go by some kind of 

18 depreciation program through the years. 

19 MR. CROW: No, we did not get into the accounting side of 

20 it. 

21 COUNCILMEMBER HOKAMA: Any comments, Mr. Taira, or other 

22 

23 

24 

25 

members of the panel? 

MR. TAIRA: I just have one comment. Even if the value of 

the vehicle is zero, as long as it's safe to 

operate, it will be used. The employee can only 
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1 refuse to operate obviously unsafe equipment, and a 

2 value of zero doesn't necessarily make it unsafe', as 

3 I'm sure Gil can tell you. 

4 COUNCILMEMBER HOKAMA: Mr. Regan, you have comments on how 

5 we're going to deal with this at zero book value on 

6 the reporting? 

7 CHAIR CARROLL: Mr. Regan? 

8 MR. REGAN: Thank you, Mr. Chair. You know, I think 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Mr. Taira brings up a good point, that although the 

book value of the vehicle may be zero, it does not 

necessarily mean that the vehicle is unsafe to 

drive. However, I think the County still needs to 

have some sort of a policy in terms of replacement. 

When are you going to replace it? And I think there 

was a memo that was sent down by the former Budget 

Director at one point in time asking the departments 

to analyze or review the equipment that they have 

and based on the -- the age of the equipment to come 

up with what you want to replace. 

And for vehicles -- I believe it was seven 

years or 100,000 miles, and I think, you know, in 

general if we're just talking about vehicles, like, 

for instance, I'm thinking of my department, which 

uses vehicles to do appraisals and assessment and 

what not, you know, I think seven years is a pretty 
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good standard. If you look at the warranties on new 

vehicles nowadays, they're six years or, you know, 

100,000 miles some of these vehicles. So I think 

that might be a good starting off point in terms of 

trying to establish where you want to begin the 

replacement of the vehicles. 

And if you look at the Federal government, 

the Federal government turns over their vehicles I 

think, what, every three years or something like 

that, I mean, it's a ridiculously short amount of 

time, and it's a great place to get vehicles, at 

l,east for us, and I know that we've done that in the 

past, at least our department has. 

So one last comment, if I may, Mr. Chair. I 

did have an opportunity to step out and ask our 

County department if they did keep the custodian of 

record on file, and I was told that we do not keep 

that information within our department. It's 

something that was I guess held within the Managing 

Director's Office. As you could see that -- from 

the memos that were sent down, everything was pretty 

much referring to the Mayor and the Managing 

Director. However, we do keep a list of authorized 

drivers. And the reason we keep the list is so that 

we can -- if they take a vehicle home, we can charge 
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1 them for taking that vehicle home. I believe 

2 there's some sort of a fee that's charged to them. 

3 3.50 per way or something like that. It's a very 

4 small amount. And it's more of a benefit -- I don't 

5 think it's actually like a deduction, so --

6 COUNCILMEMBER HOKAMA: So how would you --

7 MR. REGAN: - - taxable benefit. 

8 COUNCILMEMBER HOKAMA: So how would your department 

9 explain when we do our annual reporting on why we 

10 still list zero value of vehicles on our inventory? 

11 CHAIR CARROLL: Mr. Regan. 

12 COUNCILMEMBER HOKAMA: The answer's going to be, oh, 

13 because it's still usable. Obviously it still has 

14 value. 

15 MR. REGAN: I would assume it would be dropped off the 

16 books once it has zero value. I mean, it could just 

17 be on the books and say zero next to it. I'm not 

18 too sure exactly how that's going to be recorded. 

19 I'd have to check with Ty. I mean we can get that 

20 information for you, Council Member. 

21 COUNCILMEMBER HOKAMA: Thank you. Thank you, Mr. Regan. 

22 Thank you, Chairman. 

23 CHAIR CARROLL: Thank you. And, Mr. Regan, if you could 

24 

25 

get that back to th~ Committee, thank you. 

Ms. Tavares. 
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1 COUNCILMEMBER TAVARES: Yeah, twice I've heard that 

2 there's a fee charged to people who take their 

3 vehicles home or assign the vehicles, and I don't 

4 recall seeing this fee in Appendix B of our budget. 

5 Is it in there? 

6 MR. REGAN: If I may, Mr. Chair, I'm not sure that it's in 

7 there and I'm not sure that it's necessarily a fee. 

8 I believe it's like a taxable benefit. I don't 

9 thihk I can -- I don't know. Do you know? 

10 MR. TAIRA: Basically it's a 1099 issue where the employee 

11 gets -- gets this form at the end of the year saying 

12 that you have -- for tax purposes you have now been 

13 charged $3 a day, So actually your income is now 

14 whatever it is, $90 a month extra. Although. we 

15 don't pay it, he has to pay taxes on it. 

16 MR. REGAN: Yeah, he or she who's assigned that vehicle. , 

17 COUNCILMEMBER TAVARES: Yeah, I'm sorry, I don't remember 

18 getting that form back when. Thanks. 

19 CHAIR CARROLL: All right, Members, any further questions? 

20 COUNCILMEMBER MATEO: Chair. 

21 COUNCILMEMBER PONTANILLA: I have 

22 CHAIR CARROLL: . Mr. Ma,teo., 

23 COUNCILMEMBER MATEO: Thank you, Mr. Chair. I guess to 

24 Corp. Counsel. I guess in '93 in the the initial 

25 class grievance, this is UPW and the County 
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1 regarding use of department vehicles, I guess the 

2 arguments they made then regarding custom and 

3 practices and existing practices and mutual consent 

4 agreements, would those arguments, then, be still 

5 applicable today as we go through, you know, 

6 creating policy? 

7 CHAIR CARROLL: Mr. Garneau. Ms. Fujita. 

8 MS. FUJITA-VILLAROSA: Thank you, Mr. Chair. Those terms 

9 would probably be applicable today. Those are 

10 general arguments that are often made in grievances. 

11 COUNCILMEMBER MATEO: Okay. So when Mr. Taira would say 

12 that by attrition -- sayan individual was using a 

13 car and then he retired, then the new employee would 

14 not necessarily get to use the car, but using those 

15 terminologies, this would be considered part of job 

16 benefits. We just heard it mentioned on that form. 

17 So how do we get away from that context? Because it 

18 would not be by attrition because I guess it is -- I 

19 guess it's something that happens by practice that, 

20 you know, this is -- that is a given, the individual 

21 does' have use of a vehicle~ How do we get past 

22 that? 

23 MS. FUJITA-VILLAROSA: Well, the County could stop 

24 

25 

allowing the use of the vehicle or limit the use 

through a policy, and then that would apply to new 
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1 employees or employees who don't currently have the 

2 right to use the vehicle. 

3 COUNCILMEMBER MATEO: But that would still subject us to 

4 challenges by the unions. 

5 MS. FUJITA-VILLAROSA: The -- I believe Mr. Taira said the 

6 past practices theory applies to an individual. So 

7 if that individual never had that use before, then 

8 that theory of a past practice wouldn't -- wouldn't 

9 necessarily apply to that person. It only applies 

10 to someone who's -- you know, who's had that benefit 

11 in the past. 

12 COUNCILMEMBER MATEO: Thank you. Thank you, Mr. ,Chair. 

13 COUNCILMEMBER PONTANILLA: Chair. 

14 CHAIR CARROLL: Mr. Pontanilla. 

15 COUNCILMEMBER PONTANILLA: Thank you. Just for my 

16 curiosity, employees taking home vehicles, have we 

17 had any incident in regards to negligent accidents? 

18 And if we did, how did we handle. the discipline of 

19 that employee? 

20 CHAIR CARROLL: Are we able to answer that question at 

21 this time? 

22 MR. TAIRA: Councilman Pontanilla, I'm not aware of any --

23 

24 

25 

any incident where an employee off duty was driving 

home or doing something else and got involved into 

an accident or got ticketed for speeding or anything 

RALPH ROSENBERG COURT REPORTERS, INC. 
(808) 524-2090, 



COW 9/15/03 64 

1 like that. 

2 COUNCILMEMBER PONTANILLA: Thank you. 

3 CHAIR CARROLL: All rightt Members t any further questions 

4 at this time? The Chair is going to -- wellt the 

5 Chair brought this item forward. We have a lot of 

6 things on our agenda because of the importance of 

7 this. First of alIt it is terrible for morale t and 

8 any time anything is bad for morale t it affects the 

9 working people and how much work is done and we pay 

10 more to get less. The other partt of course t is 

11 obvious t litigation that comes about by not having 

12 clear policy. I would hope that the questions asked 

13 today at our next meeting will be answered t and more 

14 so that now that the Administration is aware that 

15 this is a priority of this Committee t that they will 

16 put this on the front burner and that by the time we 

17 come back and I schedule this againt we will not 

18 only have answers to the questions t but hopefully we 

19 will have at least the beginnings or perhaps policy 

20 that will be put in place. Are there any further 

21 questions before I ask for deferral? Mr. Molina t 

22 then Ms. Tavares. 

23 COUNCILMEMBER MOLINA: Yeah t thank YOU t Chairman. Just a 

24 

25 

comment. I want to thank the panel for being here 

todaYr and I would appreciate they look into the 
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1 topic of reimbursement -- milage reimbursement for 

2 people who have assigned vehicles with infrequent 

3 call-outs and that we develop a Countywide policy 

4 that -- specific definitions and the appropriate, 

5 you know, penalties that go with it. And I'd like 

6 to make a request from Staff, if possible we could 

7 get samples of vehicle policies from State 

8 government and maybe even Federal government. 
; 

9 I'm -- it just brought back memories of when ,I was 

10 in the military and when we drove a military Federal 

11 vehicle and if we abused it in any way, shape, or 

12 form, we had some very harsh penalties to deal with. 

13 I don't know how harsh State or County government 

14 wants to be, but it was effective, to say the least. 

15 It was a good deterrent from abusing any vehicle, 
\ 

16 but any way, I want to thank you, Chair, for 

17 bringing this topic to our, Committee of the Whole 

18 meeting for today. Thank you. 

19 CHAIR CARROLL: And we will -- we will try to get some 

20 policies from different counties and the State 

21 policy. Ms. Tavares. 

22 COUNCILMEMBER TAVARES: Yes, thank you, Mr. Chair. I 

23 

24 

25 

think that every year that we go through the budget 

this question comes up about fleet management, and 

it seems recently -- well, in institutional memory 
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that I have on this Council, that we have asked 

every Administration to produce vehicle policy, and 

perhaps it is time for us to look at an ordinance 

that will be the vehicle policy for the County of 

Maui so we don't have this panel every single time 

we have a new Administration. If we have a policy 

that's clear, or at least it's written in such a way 

that it allows a guideline for the departments to 

develop their internal policies or a policy specific 

tQ their department, I think that's fine. But for 

us to hear that, you know, all the records are in 

the storage room -- I think I have my vehicle policy 

from two budgets ago, I think it is. I kept it. 

But, you know, to make the Administration go through 

it over and over and over, I mean we're just 

repeating the exercise, and I'm sure all of these 

folks sitting here in front of us have a whole lot 

other important things to do besides come up with a 

vehicle policy every -- every new term of a Mayor. 

So I think it's time for us to look at that. 

The Cost of Government Commission, I believe 

this is not the first time that the Cost of 

Government Commission has pointed out that this is 

an area that needs some work, and I want to thank 

the Cost of Government Commission for their efforts 
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1 in this area, and to the all the departments that 

2 are here today in trying to, you know, bring some 

3 semblace of order to this. I think it's a very 

4 critical issue for us now, beCause we're looking at 

5 costs of vehicles and costs of maintaining and 

6 operating those vehicles, not to mention the price 

7 of gas, but all the other things that it takes to 

8 maintain a vehicle. So we are looking at a very 

9 impact-full issue for the County of Maui, in that 

10 it's going to take resources that we may be able to 

11 utilize in more pressing areas. So I thank you for 
, 

12 bringing this up, Mr. Chair. 

13 CHAIR CARROLL: Thank you, Ms. Tavares. If there '.s no 

14 further discussion -- Mr. Hokama. 

15 COUNCILMEMBER HOKAMA: Chairman, are you going to follow 

16 through on her request for an ordinance development 

17 or ordinance draft? 

18 CHAIR CARROLL: It is the Chair's intent, yes. 

19 COUNCILMEMBER HOKAMA: Thank you. 

20 CHAIR CARROLL: However, it's very preliminary right now, 

21 

22 

23 

24 

25 

and un.til we have further information, it's going to 

be very difficult to have a complete ordinance. We 

can do some work on it, but until we have more 

information, it wouldn't be possible to come up with 

an ordinance at this time. 
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1 COUNCILMEMBER HOKAMA: I would just support that maybe for 

2 the basic consideration for discussion and debate we 

3 would do a general parameters and still give 

4 departments the ability to do some adjustments 

5 internally for their unique situations/ but I would 

6 agree. I would like to see this codified as soon as 

7 possible with appropriate penalties. 

8 CHAIR CARROLL: We'll come up with an ordinance with the 

9 information that we have/ but the members should 

10 realize that that definitely will not be the 

11 ordinance. It is a finished product/ because we 

12 still do not have all the information we need. If 

13 there's nothing further/ the Chair is going -- if 

14 there's no objection/ is going to defer this item. 

15 And I will repeat again/ I am very happy that we 

16 have had this meeting and I know that the 

17 Administration and different departments will be 

18 working diligently with the Committee Chair so that 

19 we might draft an ordinance for one thing and 

20 address all the questions that come up today. If 

21 there's no objection, this item is deferred. Any 

22 objections? 

23 COUNCIL MEMBERS VOICED NO OBJECTIONS. 

24 CHAIR CARROLL: Thank you. 

25 
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1 COUNCIL MEMBERS VOICED NO OBJECTIONS. (PRESENT: CARROLL, 
HOKAMA, JOHNSON, KANE, MATEO, MOLINA, PONTANILLA AND 

2 TAVARES) 

3 ACTION: DEFER. 

4 CHAIR CARROLL: And we are going to take a recess until 

5 3:15. Recess till 3:15. (Gavel) . 

6 RECESS: 3:06 p.m. 

7 RECONVENE: :3: 18 p.m. 

8 CHAIR CARROLL: (Gavel) Committee of the Whole meeting 

9 for September 15th, 2003 is now back in session. 

10 COW-10 REPORT ON SETTLEMENT OF CLAIMS 
(C.C. No. 03-112) 

11 

12 CHAIR CARROLL: Members, we have one last item on our 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

agenda, Committee of the Whole 10, Report on 

Settlement of Claims. We have with us today our 

Risk Manager, Gary Gatesi our Workmen Compensation 

Safety Specialist, Stan Zitniki and our Deputy 

Corporation Counsel, Greg Garneaui and Mr. Regan is 

also with us today_ 

The Chair was asked to schedule the reports 

on settlements and claims on the Committee agenda 

for member discussion. The reports at issue have 

been transmitted by County Communication Nos. 03-112 

and 03-209 and are for the quarters ending March 

31st, 2003 and June 30th, 2003 respectively. 

Purpose of the reports on settlements and claims is 
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1 to advise your Committee on claims paid by the 

2 County from its claims, settlements, and judgmerits 

3 account and from its self-insurance account. The 

4 reports are submitted to the Council pursuant to 

5 Section 3.16.020C of the Maui County Code, which 

6 provides the Director of Finance shall file with the 

7 Council a quarterly report of all settlements and 

8 claims. And I'd now like to ask Mr. Gates if he 

9 would like to give us a review. 

10 MR. GATES: Thank you, Mr. Chair. Good afternoon. What 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

you have before you is a -- two reports, both 

reflective of our insurance program. The top of --

the top of one of the reports, there are two dated 

June 30th, one is more extensive than the other. 

The more extensive one comes out of our 

self-insurance program, as well as the second page 

that you see dated June 30th, 2003. These are 

claims, settlements, and judgements that have been 

paid out of our self-insurance program for auto 

liability, general,liability. And then the other 

you might be able to tell that the other reports, 

the one dated March 31st, '03 is identical to the 

June 30th, '03. It's just the June 30th is more 

current, and so there may be a couple of additional 

entries on there. The third page of the March 31st' 
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1 report is a summary of payments made in those 

2 several categories. Thank you. 

3 CHAIR CARROLL: Thank you. Putting up the floor r Members. 

4 Questions. Mr. Kane. 

5 VICE-CHAIR KANE: Question for Corp. Counselr so none of 

6 these are supposed to be withheld informationr I 

7 mean too late now butr none of thes~ are supposed to 

8 be public? All this is approved to be public 

9 information on these reports as far as the dollar 

10 amounts? 

11 CHAIR CARROLL: Mr. Garneau. 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

MR. GARNEAU: Yes r in terms of summary' information. I am 

prepared -- if the Council members desire r I can 

answer r you know r particular questions about some of 

these. I know some, of them predate even my time as 

the supervisor of litigationrbut I did take the 

time before today's meeting to go back and look at 

our records r so I'm familiar with most of the items r 

but the information here is public information 

either that was inr you know r pleadings and things 

that were filed with the court. Most of the -- most 

everything is -- are settled cases. 

. The second portion of the report the Finance 
. \ 

Director had given YOUr however, does include other 

expenses r and so some of those ~xpenses relate to 
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1 expert witnesses or -- and such may be in on going 

2 to matters that have not yet been resolved, but the 

3 top half of the page would be things that are 

4 settled. 

5 VICE-CHAIR KANE: My next question to you would be are 

6 there any there on the top half, first of all, that 

7 are particular, I guess, circumstances that we need 

8 to be aware of or things that are unusual in 

9 circumstances that you can inform us on and so we 

10 can prevent in the future? I guess preventative 

11 comments on some of these, are you prepared to take 
" 

12 that approach to these settlements? 

13 CHAIR CARROLL:· Mr. Garneau. 

14 VICE-CHAIR KANE: And I apologize for the wide-open 

15 question, but I'm just -- I'm reaching here, but it 

16 just seems like if we look at the total down there, 

17 we're at $1.5 million for the two, I mean, 1.5, to 

18 me, justifies a pretty wide-open question. Can we 

19 avoid some of these things in the future and maybe 

20 our -- you know, our risk manager can help us with 

21 that -- in responding to that and give us to insight 

22 specific to what we have in front of us and the 

23 amount of money and. what we can do to prevent us 

24 from getting to' these perceived predicaments again. 

25 CHAIR CARROLL: Mr. Garneau. 
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1 MR. GARNEAU: Mr. Chairman, may I respond. Councilmember 

2 Kane, that is an awfully wide question, as you 

3 indicated, and it's hard, really, with this short 

4 look to kind of group things. Because if you look 

5 down the list, there's quite a variety. You know, 

6 there are tort claims and, you know, claims, you 

7 know, for motor vehicle accidents, claims from --

8 you know, where we're involved in, you know, land 

9 cases-and so forth. So there's sort of a wide 

10 variety represented here. And I'm not sure this 

11 short number of cases might -- you know, you can 

12 make any general points, but I am willing, if 

13 there's particular items either you're not familiar 

14 with or you might have heard of before and, you 

15 know, have a question about, I'm happy to talk 

16 about 

17 VICE-CHAIR KANE: Yeah, there's two. 

18 MR. GARNEAU: my understanding. 

19 VICE-CHAIR KANE: There's several under the Maalaea Kai 

20 Enterprises, Inc., up on top, there's $300,000 and 

21 then underneath we also have another, what, 61,000. 

22 So we're looking at almost $362,000 that were 

23 expended on just that. Can you give us some 

24 background on that? 

25 MR. GARNEAU: Sure. And, again, I do want to preface it 
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in that I did not -- was not personally involved in 

this case, but I can give you a real brief sort of 

overview, maybe refresh your recollection. The 

Maalaea Kai Enterprises involved the conditions 

relating to a short line management area permit for 

work that was done out at Maalaea, and what I 

understand was the County had approved an SMA permit 

with certain conditions that related to grubbing 

work that was to be done only on a certain amount of 

property and at certain times of the year, and the 

developer in this case had done some bulldozing in a 

larger area and not necessarily I believe restricted 

to the months in question and there was some damage 

to a number of boats in the harbor. 

The allegations in the suit was that the 

County failed to enforce the conditions of the SMA. 

The money that was paid here, was my understanding 

that the 300,000, maybe Mr. Regan may have more 

details, that that was paid to the boat owners for 

damages. And there's also l it appears on this list, 

a reimbursement of the -- it's a deduction, I think 

that's related to this matter, too, of 100,000. 

am not familiar with how that reimbursement came 

about. I suspect it's from an insurance company, 

but I don't know that for sure. 
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1 Our self-insured retention on this type of 

2 claim at that time I believe was $500,000, and there 

3 was a recommendation to Council made to settle it. 

4 On the lower part of the page, the other 61,000 you 

5 referred to, the County did hire outside counsel 

6 from Watanabe lng, and I think that's the -- 61,000 

7 was the attorney fees that were approved, so ... 

8 VICE-CHAIR KANE: The only other one, Mr. Chair. 

9 CHAIR CARROLL: Proceed. 

10 VICE-CHAIR KANE: Hale 0 Kaula versus Planning Commission, 

11 Yu~Si Fok, $862.50, expert witness. 

12 MR. GARNEAU: Yes. That actually -- as you know, that's 

13 an ongoing litigation, and the expert witness was 

14 one that was hired to assist the County in matters 

15 relating to hydrology and water catchment I believe 

16 in the case of water to the property is an issue. 

17 VICE-CHAIR KANE: So he was the expert -- Mr. Fok, F-O-K, 

18 he was the expert witness that was brought in, so 

19 they paid him for his time being therei is that what 

20 it is? Is that how it works? 

21 MR. GARNEAU: Right, at times, when litigation's pending 

22 we may, through Corporation Counsel's Office, hire 

23 

24 

25 

experts in certain areas, and my understanding was 

that this gentleman is a hydrologist and was asked 

to give information relating to water. 
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1 . VICE-CHAIR KANE: Thank you. I'm done. 

2 CHAIR CARROLL: Ms. Johnson. 

3 COUNCILMEMBER JOHNSON: On the same one, and if you know 

4 the answer or if you can say the answer, let us 

5 know, when Maalaea Kai gets reimbursed, if there was 

6 a hold harmless ,agreement -- and I believe this was 

7 one of those situations in Maalaea where there was 

8 some type of an agreement by the people that were 

9 doing the grading. I think several times -- I don't 

10 know if Mr. Agaran would know about it, because he 

11 said that he wasn't aware of these agreements. But 

12 when those agreements exist where the person agrees 

13 to abide by all of the I guess parameters of an SMA 

14 permit and then they have an insurer that they're 

15 purchasing I guess coverage with, surety bond or 

16 whatever it is, are we able to subrogate, then, 

17 against a company that has one of these agreements 

18 or they have a hold harmless agreement? And do 

19 we -- do we try to do that or have we tried to do 

20 that in this particular case to collect monies under 

21 that type of agreement? 

22 CHAIR CARROLL: Mr. Garneau. 

23 MR. GARNEAU: Yeah, Council Chair, I am not familiar with 

24 

25 

all the facts. In fact this morning I -- in 

preparing' for this meeting, our file has been 
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1 closed. So I'd have to order the file to give you 

2 all the details .. But in general the answer would be 

3 yes. If we have an indemnity agreement and the. 

4 person that has signed the agreement hopefully is 

5 has money and is properly insured, we can, you know, 

6 seek reimbursement. I don't know in this case what 

7 the settlement entailed, whether it dealt with 

8 those -- those claims. I would -- I would think 

9 that our -- our prior Corp. Counsel would have 

10 addressed all ,those issues as part of the 

11 settlement, because remember these are settled 

12 cases, so -- but without having that settlement 

13 agreement before me, I really hesitate to answer 

14 that question. And as I said earlier, I'm not 

15 familiar with the -- this item that appears on 

16 our -- the list that Mr. Regan had provided to you 

17 that's the $100,000 credit. I don't know that that 

18 may be just what you're talking about, but I don't 

19 know without looking at it. 

20 COUNCILMEMBER JOHNSON: And I just want to make certa~n, 

21 

22 

23 

24 

25 

though, that at least from a risk management 

standpoint that when we enter into -- if we still 

continue this kind of practice, that we make sure 

that the monies are set aside,either through a 

surety bond or either through proof of insurance, 
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1 that there is coverage to cover negligence on the 

2 part of anybody that engages in these kinds of 

3 activities, but I will try and find a copy of an 

4 agreement. I think Mr. Agaran had said before that 

5 he wasn't familiar with this, so I'll see if I can 
, 

6 find a copy of another agreement and then give that 

7 to him and/or yourself so that we've got that on 

8 file. And then if we can collect on any of these 

9 agreements where these kind of issues arise, that 

10 even though this is a settled claim, that we at 

11 least try to collect. It's never too late. 

12 CHAIR CARROLL: All right, Members, any further questions? 

13 Mr. Pontanilla. 

14 COUNCILMEMBER PONTANILLA: Thank you, Chair. See over 

15 here for Asplundh Tree Expert Company, $118,000, do 

16 you have any information on that one? 

17 MR. GATES: I believe that is the - - it says "Expert," but 

18 I believe that's the name of the company and that 

19 money expended is for services of tree trimming. 

20 COUNCILMEMBER PONTANILLA: Strictly tree trimming. 

21 MR. GATES: Yeah, yeah. 

22 COUNCILMEMBER PONTANILLA: Coming back to Maalaea Kai 

23 

24 

25 

Enterprise, I note that you mention about, you know, 

grubbing, things like that, but actually what was 

damaged in the harbor, other than the mud going into 
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1 the harbor? Any of the boats got damaged? 

2 CHAIR CARROLL: Mr. Garneau. 

3 MR. GARNEAU: Council Chair. Yes, in answer to your 

4 question, Councilman Pontanilla, again, it's my 

5 recollection, I did not have the file to refer to 

6 today, but I believe there was runoff mud and dust, 

7 you know, into the harbor and boats were damaged. 

8 There may have been some damage to other items, too, 

9 that I'm not aware of I but it's my 'recollection that 

10 that's what happened. 

11 COUNCILMEMBER PONTANILLA: So you don't know the extent of 

12 the damages to the boat themselves? 

13 MR. GARNEAU: I don't know. 

14 COUNCILMEMBER PONTANILLA: I just cannot -- you know, 

15 other than the engines going, you know, what mud 

16 causing damages on the boat, I get hard to grasp 

17 that ~- grasp that information. 

18 MR. GARNEAU: May I respond? 

19 CHAIR CARROLL: Mr. Garneau. 

20 MR. GARNEAU: Yeah, again, because these are settlements, 

21 

22 

23 

24 

25 

I'm presuming all that information was presented to 

counsel prior to the time this was settled, but if , 

you do want me to find out the details, I certainly 

can do that, but I just don't have that with me 

today. 
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1 COUNCILMEMBER PONTANILLA: Unless anyone here knows 

2 anything about it? If not, yeah, just a written 

3 request on my part on the damages that were done to 

4 the boats. 

5 CHAIR CARROLL: Any further -- Mr. Kane. 

6 VICE-CHAIR KANE: Yeah, just a follow-up on that tree 

7 trimming, Asplundh Tree Expert Company, why is it 

8 under settlements and claims? Was there a dispute 

9 in this? I mean from the response that was given 

10 that it was payment for services rendered, was there 

11 dispute on the payment and therefore a claim was 

12 filed against the County? If you can clarify that 

13 regarding the $118,576, or is that --

14 CHAIR CARROLL: Mr. Gates. 

15 VICE-CHAIR KANE: Yeah. 

16 MR. GATES: Yes, Councilman Kane, I don't believe that 

17 

18 

19 

20 

21 

22 

23 

24 

25 

there was any dispute. This is the you'll see 

that next to tree trimming and next to Asplundh Tree 

Expert Company there's a C1981, that's the contract 

that they perform the services under, and my 

understanding is that that is paid for by through 

our insurance company to -- for just to make sure 

that, say, falling coconuts and things like that for 

liability reasons. So it's an ongoing maintenance 

contract to manage risk, if you will. 
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1 VICE-CHAIR KANE: Okay. Thank you for that clarification. 

2 I was thinking how come we paying bills out of this 

3 place? Thank you. 

4 CHAIR CARROLL: Okay, thank you. Any further questions? 

5 VICE-CHAIR KANE: Recommendation. 

6 CHAIR CARROLL: Since this was just informational, and 

7 unless anybody has any reason to keep this open, the 

8 Chair's recommendation is to file. 

9 VICE-CHAIR KANE: So moved. 

10 COUNCILMEMBER MOLINA: Second. 

11 CHAIR CARROLL: Been moved and seconded. Discussion 

12 Mr. Kane? Any further discussion? All those in 

13 favor of the motion, signify by saying "aye." 

14 COUNCIL MEMBERS VOICED AYE. 

15 CHAIR CARROLL: Opposed? 

16 VOTE: AYES: Chair Carroll, Vice-Chair Kane, 
Councilmembers Hokama, Johnson, Mateo, 

17 Molina and Pontanilla. 
NOES: 

18 ABSTAIN: 
ABSENT: 

19 EXC. : 

None. 
None. 
Councilmembers Nishiki and Tavares. 
None. 

20 MOTION CARRIED. 

21 ACTION: FILE COMMUNICATIONS. 

22 CHAIR CARROLL: Motion carried unanimously. Note that the 

23 motion was carried by eight members. Mr. Nishiki is 

24 absent. 

25 COUNCILMEMBER JOHNSON: Charmaine too. 
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1 'CHAIR CARROLL: And Ms. Tavares. 

2 All right, Members, thank you so much. We 

3 have completed the agenda for today. I would like 

4 to thank the members and those that participated. 

5 And those in our audience today, thank you for 

6 joining us. And if there's no further discussion, 

7 this meeting stands adjourned. (Gavel) . 

8 ADJOURN: 3 : 38 p. m • 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 
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1 C E R T I F I CAT E 

2 STATE OF HAWAII 

3 ~. 

4 CITY AND COUNTY OF MAUl 

5 

6 I, Jessica R. Perry, Certified Shorthand Reporter 

7 for the State of Hawaii, hereby certify that the 

8 proceedings were taken down by me in machine shorthand and 

9 was thereafter reduced to typewritten form under my 

10 supervisioni that the foregoing represents to the best of 

11 my ability, a true and ,correct transcript of the 

12 proceedings had in the foregoing matter. 

13 I further certify that 1 am not attorney for any of 

14 the parties hereto, nor in any way concerned with the 

15 cause. 

16 DATED this 7th day of October, 2003, in Honolulu, 

17 Hawaii. 
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